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Before: Doctoroff, P.J., and Michadl J. Kelly and Y oung, JJ.
MICHAEL J KELLY, J. (dissenting).

| respectfully dissent. It is clear to me that the Qudified Domestic Relations Order (“QDRO”)
contradicts the stipulated settlement the parties agreed to on September 18, 1991, and the judgment of
divorce entered on May 11, 1992.

At the settlement hearing on September 18, 1991, the following exchange took place regarding
the digtribution of plaintiff’s retirement benefits from the United States Coast Guard:

Mr. Stepek [ plaintiff’s counsel]: Y our Honor, there are certain retirement benefits
that the parties have by virtue of their employmen.
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Additiondly, your Honor, rleive to the plaintiff’s penson which is
with the U.S. Coast Guard, that pension, your Honor, shal be
alocated between the parties pursuant to an order of assgnment,
50 percent of the plaintiff’s disposable monthly retirement, subject
to the valuation date February 11, 1991, an order for ditribution
shdl permit this defendant to receive one-hdlf of that pension
computed as of that time.

The Court:  Not dl, just haf?



Mr. Stepek:  Hdlf of the monthly benefits.
The Court:  Half of the monthly penson that was assessed up to that time?
Mr. Stepek:  Asof that time.

The Court:  If he hasten yearsleft, I'm not saying the whole thing when he
retires. . .

Mr. Sepek:  Equa asof what it's computed as the vaue as of the date of
February 11, 1991.

The Court:  That isthe retirement?

Mr. Stepek:  That’s correct your Honor.
Mr. Stepek:  Now. . .

The Court: Do you understand that?
Mrs. Gingrich: Yes.

The judgment of divorce entered on May 11, 1992, contained the following provisons
regarding plaintiff’s retirement benefits

Hantiff shal make effective service of process pursuant to the Uniformed
Services Former Spouses Protection Act, 10 USC 1408, to provide for direct monthly
payments to defendant of 50% of his disposable retire pay, subject to its vaue on
February 11, 1991[,] and to continue in the event defendant remarries, further, plaintiff
certifies his rights under the Soldiers and Salors Civil Relief Act of 1940, 50 USC
Appx 501 et seq., were observed and defendant shall have a survivor benefit option for
which she shdl bear the full cost; Plantiff shal dect a Survivor Benefit Plan option per
10 USC 1448(b)(2), (4) and (5).

If the judgment had not run afoul of some functionary or format a the Coast Guard's personne
department, | presume that the intent of the parties would have been implemented without misadventure,
i.e, when plantiff retired from the Coast Guard, defendant would receive hdf of plaintiff’s retirement
pay computed to the date of the termination of the marriage, February 11, 1991. However,
defendant’s expert, Mr. Shilling, proposed an order that uses a penson caculation formula that runs
contrary to the parties origind agreement and benefits defendant to plaintiff’s detriment. The resulting
QDRO revised the parties origind agreement and produced an unintended result. The tria court
should not have condoned tis. If the parties had explicitly agreed to the cost-of-living or inflaionary
increase, that certainly would have been acceptable, as the mgority points out. However, both parties
were well represented and came to an entirely appropriate settlement agreement that the trial court
should not have alowed to be unilaterally modified. See Zeer v Zeer, 179 Mich App 622, 624; 446



NW2d 328 (1989) (“Property settlement provisons of a divorce judgment . . . are find and, as a
generd rule, cannot be modified.”). Unfortunately, that is just what happened.

Pantiff was a commander in the Coast Guard with twenty-two and one-haf years of service a
the time of the divorce. As Defendant was granted aimony for a total of three years and received a
property settlement. evidenced by the limited dimony award, the parties may have anticipated that
plaintiff would retire in three years. Any materid change of circumstances could have been addressed
by amotion to modify. Obvioudy the intent of the parties was to fix the pension amount to be received
by defendant based upon the date certain of February 11, 1991. The QDRO effected a modification
without the necessary change of circumstances.

| believe thetria court clearly erred and | would reverse.
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